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NATIONAL SECURITY AND THE 1 ST AMENDMENT
FOREWORD

The title of this paper is deliberately chosen to place national
security first. This is not to say that the First Amendment may be ignored
in national security legal matters. Rather, it is to put some perspective on
the fact that the U.S. Supreme Court has consistently viewed First
Amendment issues when in a national security context in a manner
different than such issues in law enforcement or other domestic settings.
Also, in other situations, the U.S. Supreme Court has shown considerable
deference to powers of the President in the foreign affairs and foreign
policy arena, and especially so where the intelligence function is involved.

In order to be precise and avoid confusion in the mind of the reader
whenever the term intelligence is used herein, it is referring to foreign
intelligence, either the product itself or activities directed at foreigners
(or agents of a foreign power) to gain information either of a positive
nature or counter-intelligence information. It does not encompass collec-
tion of information for law enforcement purposes.

The Center for Law and National Security, University of Virginia,
School of Law held its First Annual Seminar on 8-11 January 1982 at St.
Thomas, United States Virgin Islands. That seminar was co-sponsored by
the Center and The Standing Committee on Law and National Security and
the International Law Section of the American Bar Association. The
subject of the seminar was "The First Amendment and National Security."
Hence this paper, and its title as modified.

Some of the special interest groups represented at the seminar
clearly asserted that constitutional rights, i.e., "the law," was absolute and
immutable, failing to distinguish or even recognize that "national security"”
could in any way impact on such rights. Analogies were drawn and
precedents cited from case law in many situations where there were no
"national security" factors. It is the purpose of this article to demonstrate
that the presence of "national security" considerations leads the Judiciary
to conclusions in constitutional rights cases which would not be reached
absent such "national security" factors. In other words, such considerations
have led to judicial views which create a balance between "national
security" imperatives and constitutional rights; the latter have been found
not be absolute.

There will follow apparently lengthy quotations from judicial cases.
This is believed essential so that the reader can develop a reasoned concept
of what our courts have been trying to tell us for two centuries, that
"national security” is just as much a part of our Constitution as are the
privileges and rights afforded our citizens. The Constitution also places
heavy responsibilities on the Executive to preserve and protect "national
security.” While we find no neat or clearly delineated definition of
"national security," we do see sharp distinctions drawn between foreign
policy activities and domestic security.
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I
CONSTITUTIONAL ORIGINS OF NATIONAL SECURITY

It is appropriate to discuss the meaning of "national security" in the
framework of law. We first look to the words of the Constitution of the
United States. The preamble speaks of insuring "domestic tranquility" and
providing for "the common defence."

Article II, Section 1, provides, "The executive power shall be vested
in a President of the United States of America." Section 2 of that Article
provides, "The President shall be Commander in Chief of the Army and
Navy of the United States...." and that, ""He shall have Power, by and with
the Advice and Consent of the Senate, to make Treaties, provided tw
thirds of the Senators present concurj...."

Generally overlooked in discussing "national security" is Article I,
Section 9, Clause 7 of the Constitution which provides:

"No Money shall be drawn from the Treasury, but in Conse-
quence of Appropriations made by Law; and a regular State-
ment and Account of the Receipts and Expenditures of all
public Money shall be published from time to time."

What does this clause have to do with "national security"? The last four
words of Clause 7 were added as an amendment to permit a secret
contingent fund for the President to expend for intelligence purposes and
for delicate foreign activities.

A. Halperin v. Central Intelligence Agency, 629 F. 2d 144, (DC Cir.
1980).

History is replete with examples of kings, sovereigns, and heads of
nations using secret money to hire spies and to conduct delicate foreign
relations. The success of these activities depended upon maintenance of
secrecy not only in the activities themselves but in accounting for the
funds necessarily expended for such activities.

There is an excellent historical review of the last four words, "from
time to time," of Clause 7, and their intent and purpose to permit
continuation of a secret contingent fund for the President. That review is
contained in Halperin decided in the United States Court of Appeals for the
District of Columbia Circuit on 11 July 1980. Those four words were
proposed by James Madison as an amendment to Clause 7 during the final
week of the Constitutional Convention. Judge Wilkey in the Halperin
opinion quotes Madison at the Virginia ratifying convention on 12 June
1788, "That part which authorized the government to withhold from the
public knowledge what in their judgment may require secrecy, is imitated
from the confederation...." and Wilkey then states, "Madison's language
strongly indicates that he believed that the Statement and Account Clause,
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